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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N THE MATTER OF:

| LENE RUTH MOSES,
Case No. 89-05640-G
Chapter 7
Debt or. HONORABLE RAY REYNOLDS GRAVES

VEMORANDUM OPI NI ON DI SM SSI NG CASE W THOUT PREJUDI CE

Backagr ound

This matter i s before the Court uponremandto this Court for the
narr ow pur pose of determ ni ng whet her the debtor's actioninthe case
resultedinunreasonable delay inthe distributionof assets for this
case and i f so whet her this chapter 7 case shoul d be di sm ssed wi th or
w t hout prejudice. On February 1, 1994 this Court conducted an
ext ensi ve evidentiary hearing on these narrowi ssues. Upon concl usi on
of the hearing and after the taking of testinony fromw t nesses and an
ext ensi ve col | oquy between the parties and the Court, this Court took
the matter under advisenent. The parties were asked to submt
suppl enmental briefs clearly detailingthe facts and | awnecessary in
maki ng a determnationrelativetothe order of remand. Based upon t he

foregoing, this Court hereby withdraws its prior ruling of di sm ssing



this case with prejudice for the reasons set forth bel ow

| nt roducti on

Thi s matter was previously before the Court upon creditor M chi gan
Nati onal Bank's ("M\B") Motionto D sm ss Debtor's Chapter 7 Petition
Pursuant to 11 U. S.C. 8707(a). MN\B has previously askedthis Court to
di sm ss debtor Il ene Ruth Moses' chapter 7 bankruptcy petition because
the debtor refused to answer certain questions during a 2004
exam nati on. The debtor at that tinme alleged that due to a
confidentiality clause containedin an enpl oynent contract, she was
prohi bited fromanswering certain questions. The chapter 7 Trustee
("Trustee") David W Allard and creditor, Semfora A G ("Sem fora")
joined MBBinits notiontodismss.! On Cctober 29, 1992, t he case
was di sm ssed with prejudice.

Procedural Facts

1. August 1, 1989 thi s case was commenced as an i nvol untary
chapter 7 case.

2. August 21, 1989, the debtor fil ed Debtor's Brief in Support
of Motion to Dismss or in the Alternative, Mtion to

Suspend Proceedi ngs Pursuant to 11 U. S. C. 8305. The debt or

1On Sept enber 30, 1991, trustee requestedthat the Court either (a)
grant the notionto dismss but retainjurisdictionover all property
of the estate, or (b) deny the notionto dismss. However, during oral
argument on Oct ober 22, 1990 the trustee joi ned MNB and Sem forain
requesting the dism ssal of the case only.
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claimedto be negotiatingwith certain overseas partiesin
the restructuring of her business interest which would
i nvol ve sufficient financingto pay all Mdses' creditorsin
full.

Sept enber, 19, 1989, anOrder Converting Case, on Debtor's

Mbtion from Chapter 7 to Chapter 11 was entered.

On December 19, 1989, an Oder G anting Mtion for

Appoi nt nent of Trustee was granted due to this Court's

finding that the case coul d not be properly adm ni st ered by
the debtor in possession and that it was in the best
interest of the estate and its creditors to appoint a
Trust ee because t he debtor's assertion of the 5th anendnent
prevent ed answering certain questions.

On Sept enber 10, 1990 t he chapter 11 case was convert ed back
to a chapter 7 case.

On Decenber 4, 1990, this Court entered an order conpelling
t he debtor to answer questi ons where debtor asserted her
fifth amendnment privilege against self incrimnation.
On December 12, 1990, the District Court stayed the
Bankruptcy Court's order pendi ng appeal of the debtor' right
to assert her fifth amendnent privilege due to a fear of

forei gn prosecution.



10.

11.

12.

13.

14.

15.

April 5, 1991, this Court entereditsOder Ganting Mtion

Conmpel 1i ng Di scovery and Producti on of Docunents and O der

Denyi ng Mbtion for Protective Order and Motion for Order

Requiring Applicationfor D scovery, inresponse to notions

i n whi ch novant Bel voir Designs an i nsi der of the debtor
sought said protective order.

On August 9, 1991, the District Court upheldthe debtor's
assertion of her privilege against self incrimnation.
On August 28, 1991, MNBfil ed a conpl aint to deny debtor's
di scharge. The Trustee and Semifora joined MNBin its
noti on.

On Novenber 21, 1991, this Court denied the nmotion to
di sm ss.

On Decenber 27, 1991, M\Bfil ed a notice of appeal appealing
this Court's Novenber 21, 1991 deci sion.

On January 10, 1992, the District Court vacated this Court's
order to conpel testinony and remanded the case to this
Court.

A st atus conference was hel d on Septenber 17, 1992. The
debt or agreed to answer questions posed in a Rul e 2004 exam
and to fully disclose all requested informtion.

M\B's notionto dism ss debtor's notion for a protective



order was held on October 22, 1992.
16. On Cctober 29, 1992, this Court di sm ssed debtor's chapter
7 case with prejudice due to the debtor's efforts to
frustrate and delay the creditors and prevent the
adm ni stration of the debtor's estate.
Facts
On August 1, 1989 this case was commenced as an invol untary
chapter 7. On or about Septenber, 1989, the petitioning creditors and
t he debt or consented to t he conversion of this caseto a voluntary
chapter 11. Oiginally, the debtor's schedul es and assets i ncl uded a
substantial sumof stock in Jolland, Ltd., ("Jolland") a Hong Kong
Cor poration. The Jolland stock was initially val ued at $89, 000, 000. 00
due to t he val ue pl aced on t he conpany by its auditors as of Decenber
31, 1981. Later, after the debtor was unabl e to coll ect the accounts
recei vabl e the value of the Jolland stock was |isted as "unknown."
According to MNB, Jol | and was owed tens of mllions of dollarsin
accounts recei vabl e by aninternational clothing cartel referredto as
Rontex ("Rontex"). M\Balsocontendsthat it is well docunmentedinthe
record that the debtor's agent had been negoti ati ng on her behal f for

t he repaynment of these accounts owing to Jolland,? and that these

Repr esent ati ve sanpl es of evidence entered i nto evidence in
Novenber, 1991 by MNB showed t hat during 1985 Ms. Moses was currently
enpl oyed by the Foreign Investor Group at an annual salary of
$1, 200, 000. 00. Her enpl oynent by t he Forei gn I nvest or G oup pur suant
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negoti ati ons were conducted i n tandemw th a proposed work contract,
whi ch was the subject of the October 22, 1992 dispute.?3

The identity of the persons ow ng the account receivables
apparent |y was unknown t o debt or Moses and may only be i dentified by
her British attorneys.* M\B suspected that the debtor's proposed
enpl oynent contract was the mssinglinktothecollectability of the
past due accounts receivable. If infact the contract was rel evant to
obt ai ni ng addi ti onal assets for the estate, M\B argued t hat i ndeed it
had aright toobtainthat informati on. Mreover, M\Bis entitledto
uncover what the inter relationships of these various "nystery"
entitiesareand the feasibility of acquiring additional assets for the
estate. The di scovery of this informati onwas thought to be inperative

for the just admnistration of the estate.?®

to her existing 1985 contract term nated early in 1990. "Ms. Mses
wi shes t o negoti at e a new enpl oynent contract with the Foreign I nvestor

G oup which will give her a substantially inproved conpensati on
package. "
SDebtor, Il ene Ruth Moses all eges that she is prohibited from

answeri ng questions regardi ng a post petition enpl oynent contract due

to a confidentiality clause.

“The debtor i ndi cates that she i s unaware of the identities of the
persons ow ng the accounts receivable.

SHowever, it was | ater determ ned during the hearing held on
February 1, 1994 t hat t he debtor coul d not identify the nystery entity,
nor was the enploynent contract useful.
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On Decenber 19, 1989 David W Al | ard was appoi nted as chapter 11
trustee. Duetothe debtor'sinability to adequately file a plan of
reorgani zati on t he case was converted to a chapter 7 once again. M.
Al lard was then appointed as chapter 7 trustee.

On or about October 18, 1990, at the neeting of creditors the
debtor asserted her fifth anmendment privilege against self
incrimnationin blanket fashion and refused to respond to questions
concerni ng foreign assets including her interest inJolland. Next,
this Court enteredits order conpel lingthe debtor to answer questions
concerning forei gn assets. The matter was stayed by the District Court
on Decenber 12, 1990 pending the Court's order.

On February 27, March 5 and 6, 1991 t he neeti ng of creditors was
reconvened, and the debtor refused to answer some 25 questions
concerni ng forei gn assets. Subsequently the District Court enteredits
opi ni on i nan order whi ch uphel d the debtor's assertion of her fifth
anmendnent privil ege agai nst self incrimnationon August 9, 1991. As
a result of the Trustee not being able to ascertain necessary
informationinorder to properly adm nister the debtor's estate, M\B,
t he Trustee and Semforafiled a conplaint todeny di scharge. M\B al so
filed a notion to dism ss debtor's petition w thout prejudice.
Sem fora A.G and the Trusteejoined MNBinits motion. This Court

deni ed the motionto di sm ss on Novenber 21, 1991 at the end of or al



argument. MN\B appeal ed this Court's decision. The District Court
vacated this Court's order on June 10, 1992, and t he case was r enanded
to this Court.

On Septenber 17, 1992 a status conference was held, and it was
determ ned that the noti on before the Court was M\B's noti on to di sm ss
in light of the District Court's opinion and order vacating the
Bankruptcy Court's order. The District Court's findi ngwas based upon
an inability of the Trustee to effectively adm nister the case.
Remar kably, inthe face of having her chapter 7 case di sm ssed, the
debt or wai ved her fifth amendment privil ege and asserted t hat sonehow
she no | onger had a real and substantial fear of prosecution. After
wai ving the privilege, the debtor agreed to answer any renai ni ng
guesti ons pursuant to a schedul ed 2004 exam nati on. Further, debtor's
counsel representedto this Court that debtor Mbses woul d not seek to
assert any additional privileges and that the debtor was ready to gi ve
t he Trust ee her full cooperation and woul d provi de full discl osure of
t he unanswer ed questions.?®

On Cct ober 22, 1992 the parties cane before this Court and debt or

argued yet anot her reason as to why certai n questions that were asked

5Debt or' s counsel representedtothis Court that there woul d not
be any further del ays and t hat debtor woul d fully cooperate with the
Trustee and creditor in responding to questions. The matter was
adjourned until Cctober 22, 1992 until after M\B and t he Trust ee had an
opportunity to request answers to their questions that had gone
unanswered for nore than six years.
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of her coul d not be answered. Al thoughthistinme, debtor Mdses did not
assert any privileges, she didindicate that she was prohi bited from
answering certain questions dueto aconfidentiality clause contai ned
i n her enpl oyment contract. Thus, debtor requested a protective order
prohi biting her response to certain questions. This court adjourned
the matter for yet another week inorder toreviewthe authority that
debtor's counsel presented during the course of argunent.
Additionally, all parties were to provide this Court wi th suppl enent al
briefs on the i ssue of whether the debtor had a | egal basis for
requesting a protective order.

On Oct ober 29, 1992 after reviewi ng the respecti ve pl eadi ngs,
suppl enent al pl eadi ngs and upon oral argunent this Court granted M\B' s
request and di sm ssed debtor's case with prejudice.

Di scussi on

M\B asserts that the debtor's case was properly disnm ssedwith
prej udi ce because she acted in bad faith and i n a manner prejudicial to
her creditors by engagingina pattern of delay tactics whi ch has had
the effect of depriving the estate of assets and/or information
relevant to the collectability of the estate assets.

According to M\B, the debtor has for nore than four years wi thheld
information relevant to the collectability of tens of mllions of

dol I ars of accounts receivable owingto Jolland, Limted, the debtor's



whol | y owned conpany. Anong ot her tactics she has (a) asserted early
i n her case that such informati on was of a confidential nature; (b)
asserted the fifth amendnent privil ege agai nst sel f incrimnationfor
a period in excess of three years, first in blanket fashion, then
narrowed only after protracted litigation; (c) abandoned t he privil ege
when a di sm ssal of her case was i nm nent; and after repeated orders
fromthis Court for full disclosure the debtor, upon abandoni ng her
fifth amendnment privilege filed anotionfor aprotective order seeking
t o suppress a contract which was thought to be clearly relevant to
i nformation concerning the | argest single asset of this estate; (d)
refused to answer or failedto provide conpl ete answers to questi ons
submtted to her after this Court ordered full disclosure.
Concurrently with these tactics, the debtor didall she couldto either
di stract the parties fromtheir focus on obtaininginformationor to
prevent the di ssem nation of informati on fromother sources. She
acconplishedthis by enteringinto astipulatedconfidentiality order
and stipulationfor entry of confidentiality order dated March 12, 1990
with the Trustee upon the prem se that she woul d disclose the
confidential or privilegedinformationsoastoallowthe Trusteeto
adm ni ster the estate. That order is still ineffect but presumably
she either failedto provideinformationor fully disclose, sincethe

Trustee joined with M chi gan Nati onal Bank and Sem forainanotionto
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di sm ss.

M\B al | eges that the debtor's overall conduct throughout the
proceedi ngs in this Court evidences a pattern of evasi on whi ch has
prevented creditors fromexercisingtheir rights agai nst this debtor
for over four years. To date the only non-exenpt unencunbered est ate
property |iquidated by the Trusteeis a portion of debtor's furniture,
soldto Belvoir for $20, 000. 00, conpared to debtor's schedul es show ng
an excess of $450, 000. 00 i n non- exenpt unencunber ed per sonal property.

And, of course, nothi ng has been col | ected on t he Jol | and recei vabl es.

The debt or on t he ot her hand cont ends t hat her actions certainly
di d not constitute delay andin no way prejudicedthecreditors. In
support of her contentions the debtor asserts that the Cctober 21, 1992
nmotiontolimt disclosure of her post petition enpl oynment contract
(the "In Canera Mtion") did not constitute delay that was
unr easonabl e, much | ess prejudicial to creditors. Debtor indeed
contends that the I n Camera Motion was agood faith effort to establish
t he | ack of connecti on between t he enpl oynent contract and t he account
due Jolland, Ltd., fromRontex A G, w thout breachi ng the contract and
t her eby | osi ng an enpl oynment opportunity. Moreover, the debtor asserts
t hat her conduct did not constitute delay that was unreasonabl e nuch

| ess cont enpt uous. The debtor al so contends that this case cannot be
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di sm ssed with prejudice evenif the In Canera Motion were heldto
constitute prejudicial delay due to the debtor's good faith di scl osures
to the trustee during the chapter 11 case and to the trustee and
creditors during the chapter 7 case. This willingness to cooperate the
debt or asserts, permtted adm ni stration of the estate w thout exposi ng
her to greater crimnal jeopardy. However, tothe contrary, the nearly
one year del ay caused by the trustee's pre-enptive strike agai nst her
fifth amendnent privil ege cannot be attri buted to the debtor. Nor can
t he nowtwo and one- hal f year del ay caused by t he M chi gan Nati onal
Bank subsequent notion to dism ss her case.

Final |y debt or asserts that thereis an adequate | egal basis for
her I n Camera Motion and t herefore her case shoul d not be di sm ssed

with prejudice.
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l.

Di sm ssal of achapter 7 petitionwith prejudiceis permssible
under 11 U. S.C. 8707(a). Dismssal is appropriate where a debtor fails
or refuses to provideinformation. Dism ssal pursuant to 11 U. S. C
8707(a) is rather broad. 11 U.S.C. 8707(a) provides:

(a) The court may dism ss a case under this
chapter only after noti ce and a hearing and only
for cause including---

(1) unreasonabl e del ay by t he debt or
that is prejudicial to creditors;

(2) nonpaynent of any fees or charges
requi red under chapter 123 of title
28; and

(3) failure of the debtor in a
voluntary casetofile, withinfifteen
days or such additional tines as the
court may allow after the filing of
t he petition commenci ng such case, the
i nformati on required by paragraph (1)
of section 521, but only on a notion
by the United States trustee.

It isinportant to note that 11 U.S. C. 8707(a) represents an
il lustrative not an exhaustivelist. (Causeisnot [imtedtothe sub-

parts of Aabove). Seelnre Carroll, 24 B.R 83 (N.D. Chio, 1982).

I n determ ning whether it i s appropriateto dism ss achapter 7

case pursuant to 11 U.S.C. 8707(a), we nust revisit the District

Court's decisioninMses v. Allard, 779 F. Supp. 857 (E.D. Mch. 1991).

In fact a simlar issue of a failure to disclose informati on was
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exam ned i n Moses involving this sane debtor. The Court in Mses
affirmed that clearly a debtor’'s failure to provide information about
an estate may render a trustee unabl e to adm ni ster that estate, Mses,
supra. Accordingly, cooperationwiththe Trustee in adm nistering a
bankruptcy estate i s deened paranount i f not i nperative by a debt or.
Al ack of cooperation works to i npede the just adm ni stration of an
estate. The Moses Court continues [that] "in such cases, it is
possi bl e that neither the creditors nor the trustee woul d be ableto
det erm ne t he assets of the estate and woul d t her eby be precl uded from
ef fectuating ajust discharge.” Myses, at 779. Thus, such action nay
constitute cause for dism ssal.

The Moses Court concl udes that "the debtor's refusal to provide
i nformati on may render atrustee unabl e to adm nister an estate; it
follows that a debtor’'s refusal to provideinformation may constitute
cause for dismssal under 11 U.S.C. 8707(a)." Inthe Sixth Grcuit, it
has al ready been determ ned t hat the wi t hhol di ng of i nformati on may
constitute cause for dismssal. The court in Mses adopts the

reasoning inlnre Connelly, 59 B.R 421 (N.D., Ill., 1986), regarding

t he assertion of the fifth anmendnent i n bankruptcy proceedings. Inre
Connel ly of fered wel | reasoned and conpel I i ng concerns as to why a
bankr uptcy petition couldbe di sm ssed due to al ack of i nformati on.

In fact, in the case sub judice the reasons are certainly |ess
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conpelling and pale in conparison to the reasons enunciated in

Connel | y. The Connelly Court states:

Bankruptcy Judges have di sm ssed cases which
coul d not be adm ni stered... . Further, under 11
U . S.C. 8105w thout sufficient i nformati on and
docunent s necessary to adm ni ster the estate and
wi t hout secure property for benefit of creditors
a case nust be dismi ssed to "carry out the
provi sions' of the Bankruptcy Code.

I ndeed it woul d work a fraud on this court and
the entire bankruptcy systemand onConnel ly's
creditorstopermt and to w thholdinformation
and docunents, obtain his di scharge, and wal k of f
wi t h nost or all of his unsurrendered property,

Connel ly, at 448.

I ndeed, this court may find that constant del ay
in the admnistration of debtor's estate
constitutes cause for dismssal. SeeConnelly,
supra; Moses, supra; Scarfiav. Holiday Bank, 129
B.R 671, 675 (MD. Fla., 1990). Bankruptcy
Court can dism ss sua sponte a petition that
cannot be adm ni stered due to a debtor's refusal
to provide informtion.

1.

Thi s court nmust next inquire as to whether or not it has authority
todismssthis case with prejudi ce due to unnecessary del ay t her eby
effectively prejudicing the creditors. Upon finding cause for
di sm ssal this court nust determ ne whet her di sm ssal can be granted
with prejudice. Sone courts have determ ned that once cause for
dism ssal is found, courts may dism ss the bankruptcy case with

prejudice. Seelnre Steinmetz G oup Ltd., 85 B.R 633 (S.D. Fla.
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1988). The court in Steinnetz found it appropriate to dism ss a
bankruptcy case dueto afailure by the debtors to appear at a neeting
withcreditors. Al though the debtor clains dismssal isnot justified
based on afailureto appear, there was no specification as to which
of ficer, director, or personin control shoul d appear. The court found
debt or' s expl anati on to be "nonsense."™ The court concl udes that the
debtor's attendance and avail ability for exam nati on under oath at the
nmeeting of creditorsis mandatory, and the requirenments of the debtor's
att endance cannot be sati sfied by t he appearance of counsel. Inre

Steinmetz G oup Ltd., supra, at 633.

Under t he appropriate circunstances, this court has authority to

dism ss a case with prejudi ce for cause. Seelnre Frieouf, 938 F. 2d

1099 (10th Cir. 1991), where the court exam ned 11 U. S. C. 8349(a) and
concl uded that by its terns 8349(a) gi ves bankruptcy courts di scretion
t o determ ne whet her thereis cause to disnss acase with prejudice.
The Frieouf court heldthat a dism ssal with prejudi ce nust be found on
sone basi s of bad faith and in a mnner that was prejudicial to chapter
7 creditors. Inthat case the court established a clear record of
del ay and cont enpt uous conduct. Such behavi or was determ ned t o be
prejudicial tothe creditors. The court foundthat "debtor's creditors
have been prevented fromexercisingtheir rights with regards to cl ai ns

agai nst the debtor and his property.” Frieouf, at 940.
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Thi s court previously found that inthe casesub judice the debtor
has pai nst aki ngly stal | ed and devi sed many causes for del ay t hr oughout
the life of her chapter 7 case. The debtor has i nvoked her fifth
amendnent right against self incrimnationonly tocavalierly waiveit
when di sm ssal of her case was i nm nent. The debtor has creatively
asserted many reasons why certain questions were unanswerable
t hr oughout the pendency of this case, finally having waived all
privileges the debtor failedto articul ate alegal basis to assert her
| atest refusal to cooperate.’” The pattern that this debtor has
devel oped has prevented her creditors fromrealizing any cl ai ns agai nst
the estate, and such clains are substantial.?

The determ nati on of good faith is essentially an anmorphous
notion, |argely defined by factual inquiryintothe "totality of the
ci rcunst ances”; the courts cannot fornul ate any preci se fornul a or
measur enents to be depl oyed i n a nechani cal good faith equati on, but
any | i st of factors can be supplenented with the inquiry "whether the

debtor is attenpting to abuse the spirit of the bankruptcy code." See

Caldwell v. Hardin, 851 F.2d 852 (6th Cir. 1988). |In determ ning

'However, the debtor has recently testifiedas tothat enpl oynent
contract.

8Debt or owes i n excess of $80, 000, 000.00. Simlarlyinthe case
at bar debtor's appearance at the 341 neeti ng and refusal to answer all
guesti ons i npedes t he process and cannot sati sfy the requirenents of
the code. See Steinnetz at 633.
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whet her or not t he debtor acted in good faith when she sought to avoi d
di scl osure of informati on with respect to her enpl oynent contract we
must once againinquire asto whether al egal basis existedfor the

debtor's in _camera notion. A debtor may avoid disclosure of

informationif disclosure woul d harmthe debtor nore thanit woul d hel p
t he estate; F. R Bank.P.2004(b) and Fed. R G v.P. 26(c) as i ncor por at ed
by F.R Bank.P.014 and 11 U.S.C. §726.

Commercial informationisentitledtoprotectionfromunlimted

di sclosureevenif it does not risetothelevel of atrade secret. 11

U S.C 8107(b); Inre OrionPictures, CCHBankr. LawRptr., 175 (S. D

N. Y. 1993) andlnre Ethic Associates, 413 CBC2d 952 (E. D. va., 1985).

Previously t he debtor asserted that she mai ntai ned a constitutional
ri ght not to di scl ose her contractual agreenent. The debtor wai ved her
constitutional right toinvoke afifth anendnent and was not entitled
to any constitutional or inherent right to a di scharge i n bankruptcy.

See Scarfiav. Holiday Banks, supra; Inre Connelly, supra. Afailure

to provi de necessary information allows this court todismssthis
case. The debtor previously argued t hat she may wi t hhol d i nf ormati on
regardi ng a post petition confidential enpl oynent contract andrelied

upon Kerr v. United States District Court for the Northern District of

California, 426 U. S. 394 (1976) for this prem se.

The debtor's reliance onKerr i n support of her claimthat this
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court may determ ne the reliance of her enpl oynent contract fromanin
canera reviewwas i nappropriate. InKerr, the United States Suprene
Court affirmed a Court of Appeal s deni al of petitioner's request for a
w it of mandanus. The Court of Appeal s had confirnedthetrial court's
refusal to viewin canera personnel files inconnectionwththe class
actionlawsuit brought by plaintiffs who were prisoners inthe custody
of petitioner, Departnent of Correctioninthe State of California. In
Kerr, the petitioner's clainmedthat the records were rel evant and
pr ot ect ed by governnental inmunity and sought in canera review. The
underlying i ssue i nKerr was one of governnental privil ege and whet her
petitioners had the right to assert that privil ege and request anin
canera revi ew of the docunent. In this instance the debtor is not
claimng a privilege, the debtor may only assert that her newwork
contract has nothingtodowththe estate'sright toinformation,
general ly; and, inparticular, with respect tothe account recei vabl es
owing to this estate to the debtor's ownership of Jolland, Ltd.
However, such a supposition coul d have easily been di sposed of by way
of MNB' s argunment of rel evancy. Once agai nthe debtor was snat ched
away fromthe jaws of defeat and fromi mm nently being trapped when it
was determ ned at the February 1, 1994 hearing that there was no
rel evancy or connectiontothe enpl oynent contract, and therefore no

possibility of recovering additional assets for the estate.
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Addi tionally, once again the debtor has been able to reshape the
concl usi ons of this court due to the discovery of new y deci ded cases
inher favor as with the treaty between Switzerl and and t he Unit ed
St ates that was approved after the debtor argued that she feared
foreign prosecution.?®

The debt or now provides this Court with the appropriate authority
to support its contentionthat comrercial informationisentitledto
protection fromunlimted disclosure pursuant to 11 U.S.C 8107(b). In

re Oion Pictures, CCH Bankr. Law Rep. 75, 421 (S.D. N. Y. 1993).

Accordi ngly the debtor had a basis to request anin canera revi ew of
debt or's enpl oynment contract. It is also uncontroverted by consent of
the parties that the debtor was not i n contenpt of any order of this
court.? Additionally, the debtor's testinony did not reveal or connect
the failure to disclose the debtor's enpl oynent contract with the
identification of additional assets for the estate.

Next, this court will exam ne the tinmeliness of this case and

whet her the debtor's actions caused del ay.

°The debt or previously arguedinthis court that she had a f ear of
prosecution and that atreaty to extradi ct Anericans would beratified
soon. The debtor's statenent was unconfirmbl e at the ti ne and t he
debtor did not provide any evidence to support this contention,
however, such a treaty was later ratified.

0Adm tted fact no. 68.
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I NI TI AL

CHAPTER 7 PHASE

CHAPTER 11 PHASE

CHAPTER 7 PHASE

Day 1 - Inventory

Chapter 7

Day 53 - Debtor
files Matri x of
Creditors

Day 406 - Conversi or
to Chapter 7

Day 50 - Conversion

to Chapter

11

Day 66 - Debtor
files chapter 11
schedul es

Day 430 - Trustee
files 5th Amendnent
Mot i on

Day 86 - Chapter 11
First Meeting of

Day 444 - Chapter 7
First Meeting of

Creditors Creditors

Day 156 - Order Day 480 - Detroit
Appr ovi ng condo sol d

Appoi nt ment of

Tr ust ee

Day 225 - Court
enters confirmation
order and debtor
meets with trustee

Day 500 - Chapter 7
Creditors Meeting
conti nued

Day 253 - Debtor
meets with trustee
agai n

Days 576, 582, 583 -
Chapter 7 Creditors
Meeti ng conti nued

Day 288 - Debtor
timey files plan

Day 584 - U.S.
Bankruptcy Court in
New Yor k orders
producti on of
docunment s, incl uding
Exhibits A, B & D

Day 604 - Sale of
furniture and honme
furni shings

Day 648 - Sal e of
IRM Inc. Buildling

Day 715 - Sal e of N]
Condo
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Day 739 - District
Court enteres order
denyi ng 5th
Amendnent Mbtion

Day 767 - MN\B files
motion to dism ss

Day 815 - Sal e of
IRM Inc. Auto

The i nvol untary petition phase of this case conprised 50 days from
August 1, 1989 t hrough Sept enber 19, 1989. The chapter 11 phase of
t hi s case conpri sed 356 days fromSept enber 19, 1989 t hr ough Sept enber
10, 1990. As of February 1, 1994, the chapter 7 phase of this case
| ast ed 1, 241 days fromSept enber 10, 1993 t hr ough February 1, 1994.
The chapter 7 phase consi sts of successi ve phases: (a) the debtor's
fifth amendnment litigation which consisted of 383 days; and (b)

dismi ssal litigation which |asted 908 days as of February 1, 1994. %

HDuring the chapter 7/fifth anendnent sub-phase of this proceedi ng
(days 406 through 733 of this case):

a. the trustee soldthe debtor's Detroit condom ni um($55, 000),
furniture ($20, 000) and New Yor k condom ni um($475, 000) ( 1d.
nos. 32, 41 and 44); and the debtor's corporation's office
buil ding ($79,050) (lLd. no. 43.);

b. t he debtor attended the chapter 7 creditor's neeting, which
ext ended over five full days (Tr. 2/1/94, p. 56.) during
whichtheidentified Romtex A G's i medi at e past presidents
(Messrs. Heller and Haberli), Ronmex A G 's accountant
(Neutra Treuhand), Rontex A G's attorney (M. Surtees) and
Ront ex A. G. ' s bankers (Uni on Bank of Swi tzerl and and M.
Perino (Admtted Fact No. 39.);
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Simlarly, duringthe chapter 7/ nmotionto di sm ss sub-phase of
t hi s proceedi ng (day 761 of this case through the present), this court
is unable to find unreasonable delay attributable to the debtor. 12

Concl usi on

Di smissal with prejudiceis asevere sanctionto whicha court
shoul d resort only infrequently and only upon acreditor's sati sfaction

of a heavy burden of proof. Hall v. Vance, 887 F. 2d 1041 (10th Cir.

1989). Such dism ssal with prejudice requires a clear record of

cont unaci ous conduct of delay and mendacity. Inre Martin-Trigona, 35

B.R 596, 601 (S.D. N. Y., 1983) (delay and contenpt); Inre Frieouf,
938 F. 2d 1099, 1104 (10th Cir. 1991) (delay and contenpt); andlnre

Cooper, 146 B.R 843 (D.Kan. 1990) (delay and nendacity).

C. t he debt or amended her schedul es torefl ect an "unknown"
val ue of the account recei vable fromRontex A. G to Joll and
Ltd. (Admtted Fact No. 45.); and

d. after 301 days of litigationover thetrustee' s effort to
conpel her testinony, the District Court upheldthe debtor's
assertion, with respect to 25 questions, of her fifth
anmendment privilege at the chapter 7 first neeting of
creditors. (lLd. nos. 29 and 46.).

2During the chapter 7/ Motion to Dism ss sub-phase of this
proceedi ng (day 761 of this case through the present):

a. the trustee sold the debtor's corporation's autonobile
($10,000) (lLd. no. 48);
b. the trustee and the debtor partially conmprom sed the

debtor's jewelry exenption (id. no. 49.); and;

C. t he Bankruptcy Court deni ed M chi gan Nati onal Bank's Mdtion
toD smss (ld. no. 51.) and t he bank' s subsequent appeal
required 166 days to resolve (ld. nos. 52 and 54.).
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Accordingly, dismssal with prejudi ce forecl oses di scharge and i s
admttedly a harsh sanction requiringthe cl earest proof of alevel of
bad faith. This court on this current record and in |ight of the
suppl enental briefs and aut hority cannot nowfind such indicia of bad
faith. Thereforethis court nust reverseits prior order andthis case
is hereby dism ssed wi thout prejudice.

IT 1S SO ORDERED

HONORABLE RAY REYNOLDS GRAVES
UNI TED STATES BANKRUPTCY JUDGE

Dat e:

cc: David J. Vigna 500 Wbodward Avenue, Ste. 2500
Attorney for M chi gan Nat' | Detroit, M 48226

Bank

27777 1 nkster Road, 10-09

P. 0. Box 9065

Far m ngt on Hlls, M
48333- 9065

Peter A. Jackson

Bernard T. Lourim

Attorneys for Debtor

100 Renai ssance Center,
32nd FI.

Detroit, M 48226

David W Allard, Trustee
2600 Buhl Buil di ng
Detroit, M 48226

Roy H. Christiansen
One Detroit Center
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